TAYLAR ENERGY Q2
| BLA 94-480 Deci ded July 31, 1997

Appeal froma decision of the Deputy Drector, Mneral s Managenent
Service, denying a refund request. MVE 93-0038- CCS.

Afirned.

1. Quter ontinental Shelf Lands Act: Refunds--Rul es of
Practice: Generally

Aroyalty payor nay claima refund of excess royalty
paynents by filing a witten request wthin 2 years of
the date paynents were nade in accordance wth
procedures prescribed by Gongress in section 10 of the
Quter ontinental Shelf Lands Act, 43 US C § 1339
(1994). Wiile a | essee nay offset overpaynents found
on a lease during an audit agai nst under paynent s

di scovered on that sane | ease, a payor nay not
intentional |y create an underpaynent by taking an

unaut hori zed credit adjustnent to recoup an over paynent
nade in a previ ous nont h because the payor woul d have
effected a refund wthout satisfying the preconditions
of section 10. The MVB therefore nay properly reject a
request to refund a paynent required by it to renedy an
unaut hori zed under paynent as detected during its audit.

APPEARANCES Tinothy C Wods, Chief Hnancial Gficer, Tayl or Energy
Gonpany, New Ol eans, Louisiana, for Appellant; Hward W (hal ker, Esg.,
Peter J. Schaunberg, Esg., and Geoffrey Heath, Esq., Gfice of the
Solicitor, US Departnent of the Interior, Véshington, DC, for the
M neral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDGE TEHRRY
Tayl or Energy Gonpany (Tayl or) has appeal ed froma Decision of the
Deputy Orector, Mnerals Managenent Service (M), dated March 17, 1994,
declining to refund a paynent billed to Taylor for an unaut hori zed

recoupnent, by way of a unilateral credit adjustnent it took to conpensate
for an al |l eged overpaynent on production fromcertain of fshore oil and
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gas | eases. The MVB denied the appeal on the grounds that Taylor's
royalty refund request was filed after the 2-year |imt established by
section 10(a) of the Quter Gontinental Shelf Lands Act (QCSLA), 43 US C
§ 1339(a) (1994).

Qh April 14, 1992, MB billed Taylor (B Il No. 76920081) in the
amount of $96, 686. 54 for underpaynent of royalties paidin April and
My 1986 on | eases 054- 003086- 0, 054-003087-0, and 054-003467-0. Tayl or
pai d the proper anount to MVE on May 20, 1992, but reported that the
under paynent represented a recoupnent of $96, 686.54 in excess royalty
paynents submtted for January and February 1986. 1/ By letter recei ved
July 6, 1992, Tayl or requested refund of the excess paynent pursuant to
section 10 of GCSLA supra.

Qh July 16, 1992, MVB deni ed the refund request, stating that the
request related to paynents nade in March and April 1986, and was wel |
beyond the 2-year Iimt prescribed by Gongress. Taylor then appeal ed
tothe Drector, MM pursuant to 30 CF.R Part 290 (1993). In
affirmng the MB denial, the Deputy Drector observed that permtting an
unaut hori zed unilateral credit adjustnent violates section 10 of GCSLA
and refundi ng a paynent nade after 2 years to rectify an unaut hori zed
recoupnent renders section 10 neani ngl ess.

Appel | ant seeks reversal of the DOrector's Decision on the theory
that, wthin the specific neaning of section 10, it has properly requested
refund of an excess paynent of royalties. Taylor does not dispute it acted
inproperly in unilaterally crediting the overpaynents nmade in previous
nont hs by underpaying in April and May 1986. It, however, questions MVB
action to collect both the amount underpaid and a "penal ty" (in this case,
$84,602.94 in interest) wthout considering whether the net anount of
royalties collected i s excessi ve:

By interpreting the words "wthin tw years after the
naki ng of the paynent” to nean wthin tw years fromwhich the
liability arose, the MBis able to collect interest fromthe
tine the overpaynent was recouped w thout permission, until the
unaut hori zed recoupnent is repaid, and still claimthe books are

1/ The overpaynents were itemzed as fol |l ows:

Lease Nunier Sal es Mont h Anount
054- 003086- 0 01-86 $41, 839. 33
054- 003086- 0 02- 86 37, 875. 66
054- 003087-0 01- 86 1, 163. 87
054- 003087-0 02- 86 1, 064. 46
054- 003467-0 01- 86 844. 17
054- 003467-0 02- 86 13, 899. 05
TOTAL $96, 686. 54

(MVB Reference No. 2-1299.)
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closed. In the inmmedi ate instance, they're reopening our 1986
accounting period during 1992 wth an invoi ce, and then sayi ng

t he books are cl osed because the invoice relates to 1986. They
did not invoice us in 1986. Had they done so, we woul d not have
paid interest al nost equivalent to the original overpaynent. The
result is punitive damages on top of a lost refund for royalty
overpaynent * * * excess funds that the governnent never had a
legal right to, but none the I ess forfeited by | aches.

(May 20, 1994, Supplenental Satenent of Reasons at 2.) Tayl or argues
that the intent of the statute is to bar royalty payors fromdi sputing an
accounting after a 2-year period, and since MVB reopened the issue when it
invoiced Taylor in 1992, it should not be allowed to regard the 1992
paynent as an excess paynent attributed to 1986. Rather, Taylor avers, MB
shoul d consi der the net paynents rendered and deemthe interest paid

penal ty enough for the failure to fol | ow procedure when Tayl or took the
unilateral credit. Appellant contends that the 1992 paynent was indeed in
excess of what was owed as royalty, and therefore its request for
recoupnent was in accordance wth section 10. The MVB disputes all of
Taylor's contentions, arguing that the 1992 paynent does not constitute a
paynent in excess of that required by | aw

[1] Section 10(a) of ACSA 43 US C 8§ 1339(a) (1994), authorizes
rei nour senent of overpaynents, "if a request for repaynent of such excess
isfiledwth the Secretary wthin 2 years after the nmaking of the
paynent." 2/ The scope of this authority and the limtations inposed upon

2/ Inrelevant part, § 10(a) of OCSLA 30 US C § 1339(a) (1994),
provi des:

"[When it appears to the satisfaction of the Secretary that any
person has nade a paynent to the Lhited Sates in connection wth any | ease
under this subchapter in excess of the anount he was lawfully required to
pay, such excess shall be repaid wthout interest to such person or his
legal representative, if a request for repaynent of such excess is filed
wth the Secretary wthin two years after naking of the paynent * * * "
This provision confers authority upon the Secretary of the Interior to
approve refunds for overpaynent arising fromQCS | eases and al so aut hori zes
the Secretary of the Treasury to nmake the paynents. Section 10(a) does
not operate to extinguish a | essee's claimto noneys overpai d, but nerely
establ i shes authority for repaynent of funds deposited in the Treasury
upon the tinely filing of a refund request. See Shell dfshore, 96 | BLA
at 165-67, 94 Interior Dec. at 78-79.

Section 10 of OCSLA was repeal ed, effective Aug. 13, 1996, by § 8(b)
of the Federal Q| and Gas Royalty S nplification and Fai rness Act of 1996,
Pub. L. No. 104-85, 110 Sat. 1700, 1716. However, Gongress specified in
§ 11, 110 Sat. 1716, that the "anendnents nade by this Act, shall apply
wth respect to the production of oil and gas after the first day of the
nonth followng the date of the enactnent of this Act." Thus, Qongress
report ed:
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the Departnent' s exercise thereof was expl ored both by this Board in Shell
Ofshore, Inc., 96 IBLA 149, 94 Interior Dec. 69 (1987) and by Solicitor
Mldironin Refunds and Gedits Uhder the Quter Gontinental Shel f Lands
Act, M36942, 88 Interior Dec. 1090 (1981). Both the Board and the
Solicitor concluded that this section neant literally what it said, that
the request for repaynent of excess royalties nust be nade wthin 2 years
after "the naking of the paynent." 3/

The Board' s decision in Shell dfshore was subsequent!y uphel d by the
Qourt of Appeals for the Federal drcuit in Chevron US A, Inc. v. Lhited
Sates, 923 F.2d 830 (Fed. dr. 1991). 4/ The QGourt concluded that, to
gual ify for a refund under section 10, a royalty payor nust nake a tinely
request and that the phrase "wthin tw years after the making of the
paynent” defines the tineliness of a refund request. 1d. at 833. In
Chevron, the payors nade a refund request after litigation required MG to
retroactively apply rules reducing the royalties owed to the Federal
Gvernnent. The Gourt held that such "di scovery" of excessive paynents
does not constitute the "naki ng" of a paynent and rul ed that the request
was outside the 2-year limtation. 1d. at 833-34.

The specific issue brought before the Board here i s whet her "naki ng
of the paynent” in this case shoul d be construed as those excess royalty
paynent s recouped in 1986 by the unauthorized credit adjustnent or the
paynent in May 1992 tendered in response to MB invoice. Taylor, inits

fn. 2 (continued)

"Wth respect to the repeal of section 10 of [QCSA], the commttee
intends the prospective elimnation of the GQCSLA i nposed bar to | essees
seeki ng refunds of overpaynents nore than two years |ater and the
establ i shnent of the sane limtations period for OCS | eases as for onshore
Federal |eases. Therefore, royalties which nay have been overpai d for
QC3A | ease production prior to enactnent of this Act are not affected

by this section.”

HR Rep. No. 104-667, 104th Gong., 2d Sess., reprinted in 1996
USCCAN 1442, 1450-51; accord, 142 Gong. Rec. H/606 (daily ed.

July 16, 1996) (statenent of Rep. Ml oney).

3/ It is well established that a refund cla nant nay not circunvent the
ref und procedures prescribed by Gongress in 8§ 10 by "of fsetting" prior

al | eged overpaynents agai nst future paynent obligations. Santa Fe Energy
., 107 IBLA 121 (1989); Santa Fe Energy @., 107 IBLA 32 (1989); Santa Fe
Energy @., 106 I BLA 333 (1989). The Departnent's authority to assess
[ate paynent charges or interest on royalty underpaynents is al so well
established. Santa Fe Energy ., 107 I BLA at 124,

4/ Adiscussion is found in Gonoco, 114 |BLA 28, 32-36 (1990).
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witten plea for refund, identified the excess paynent as the one proffered
in 1992 in response to MMB invoi ce and expl ai ned that any under paynent s
identified by MBinits audit had al ready been offset by the ant ecedent
over paynents, which resulted in no net amount owed, and that a penalty for
the failure to foll ow procedures in recovering the overpaynents had been
exacted. However, we find that the Secretary, in Mesa Qperating Limted
Partnership, 98 Interior Dec. 193, 199 (1990), has specifically overrul ed
a refund request under such circunst ances:

Mesa took a series of unauthorized credit adjustnents on
its royalty reports (FormM& 2014) to recoup $3,193,581.41 in
royal ty overpaynents nmade in previous nonths for gas production
fromthe Lease. This Departnent has consistently hel d that
the unaut hori zed taking of such credit adjustnents viol ates
the requi renents of 810 of the CSLA and | reaffirmthat
conclusion. Therefore, each credit adjustnent Mesa took on its
royalty reports created an under paynent for that nonth which
IS subject to repaynent.

Mesa's credit adjustnent was discovered as a result of a
ME audit of Mesa' s royalty paynent procedures. The | BLA has
established a general principle that a | essee may of f set
overpaynents found on a | ease during an audit period agai nst
under paynent s di scovered on that sane | ease during the sane audit
period. Shell QI ., [52 IBLA 74 (1981)]; Mbil, [65 I BLA 295
(1982)]. That principle was established in situations where the
over paynents and under paynents were not related. However, in
situations where a payor, |ike Mesa, intentional ly creates an
under paynent by taking a credit adjustnent to recoup an
over paynent nade in a previous nonth, the overpaynent al ways wl |
conpl etel y of fset the correspondi ng under paynent. Thus, the
payor wll have effected a refund wthout satisfying the
statutory preconditions to receiving a refund. Therefore, the
principle established in Shell and Mbil cannot be applied to
under paynent s caused by unauthorized credit adjustnents because
to do so woul d render both 810(a) and 810(b) neani ngl ess. [5/]
| therefore hold that to the extent that the decisions in Forest

5/ In those cases, the Board did not consider whether a recoupnent taken
on Form M\& 2014 mlght be sufficiently stated and itemzed as to constitute
a request for refund which mght be allowable to the extent it was filed
wthin 2 years of the overpaynent. See Forest Q| Gorp. (Oh

Reconsi deration), 116 |BLA 176, 183 n.3, 97 Interior Dec. 239, 243 n.3
(1990).
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al Qrp., 113 I1BLA 30 (1990), and Forest Al QGorp. (On
Reconsi deration), 116 I BLA 176 (1990), authorize such of fsetting,
those deci sions are overrul ed. [6/]

Likewse, in Forest Ql, 9 QHA 68, 70 (1991),

[an M\VB audit] disclosed that Forest had nade overpaynents of
royalty in several nonths which were offset by underpaynents in
other nonths. The Drector, MM held that Forest coul d not
recover overpaynents in such a nmanner but was required to apply
for arefund wthin 2 years after naki ng the overpaynent as
provided in 43 US C § 1339 (1988). Ruling that Forest had
failed to apply for the refunds, the Drector required Forest to
repay those overpaynents plus | ate paynent charges. The Board
set aside this ruling and hel d that the overpaynents nmay be
credi ted agai nst underpaynents for the sane | ease because the
over paynent s and under paynents were di scl osed during the sane
audi t.

In reversing the Board, the DOrector held that "overpaynents cannot be used
as offsets because they were related to attenpts to recover themw thout
conplying wth the procedures required by 43 US C § 1339." 9 QHA at 75.

Thus, the nanifest policy of the Departnent dictates that in this
situation there is no nerit to Taylor's argunents. Both the Secretary
in Mesa, 98 Interior Dec. at 199, and the Drector, Gfice of Hearings
and Appeals, in Forest Ql, 9 GHA at 75, disallowed any offset to recover
overpaynents wthout first conplying wth section 10 and approved
separat e repaynent of the underpaid anount, wth the collection of
interest. Wthout an offset to recogni ze the overpaynent in 1986, Taylor's
1992

6/ Secretary Lujan's decision was reported by the Drector, Gfice of
Hearings and Appeal s, in response to a petition to reconsi der the Forest
QI cases:

"Pursuant to 43 GFR 4.5, the Secretary assuned jurisdiction of that appeal
and i ssued a deci sion on Novenber 30, 1990, that affirned the MG order
requiring Mesa to pay for the overpaynents and expressly overrul ed the
Board' s Forest Q| decisions. Msa oerating Limted Partnership, M& 88-
0182-aCs, 98 I.D 193 (1990)."
Forest Q| Gorp., 9 GHA 68, 70 (1991). The Secretary explicitly overrul ed
the Board' s approach in Shell AQl, 52 IBLAat 78, to the extent that

under paynents in the formof unauthorized recoupnents were taken to of f set
over paynents, hol ding that such an of fset woul d contravene the intent of
Qongress in establishing the procedures found in 8 10. 98 Interior Dec.

at 197-98.
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paynent cannot be deened excessive, and therefore its refund request for
that paynent does not conply with the statute. Thus, the only excessive
royalty paynents outstanding wth respect to the | eases at issue are those
royal ty paynents nade for production in January and February 1986, and it
is obvious the 2-year limtation of section 10 has been exceeded for those
paynent s.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision of
the Deputy Drector, MB, is affirned.

Janes P. Terry
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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